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THE VIRGINIA PROHIBITION LAW AND THE COM- 
MERCE CLAUSE OF THE FEDERAL 
CONSTITUTION. 

ON February 18, 1914, the Governor of Virginia approved 
the so-called enabling act which made provision for an 
election on the question of prohibiting the manufacture for sale 
and the sale of intoxicating liquors. 1 The election was held on 
September 23 and by a majority of more than 30,000 the voters 
declared for statewide prohibition in Virginia after November 1, 
1916. To carry out this mandate of the people the General As- 
sembly at its 1916 session passed, and on March 10 the Gov- 
ernor approved, the so-called Mapp Prohibition Act, the purpose 
of which, briefly put, is to prohibit the manufacture, sale, use, 
and importation of intoxicating liquors. 2 The provisions of the 

1 Acts of 1914, chap. 15. 

2 Acts of 1916, chap. 146. The broad scope of the measure is shown 
by the title, which is as follows: "An act to define ardent spirits and 
to prohibit the manufacture, use, sale, offering for sale, transportation 
for sale, keeping for sale, and giving away of ardent spirits ' as herein 
defined, except as provided herein; to prohibit advertisement of such 
ardent spirits; to prescribe the jurisdiction for trial and appeals of cases 
arising under this act; to prescribe the force and effect of certain evi- 
dence and prosecutions for violation of this act; to create the office of 
commissioner of prohibition and to define his duties and powers and 
compensation; defining intoxication and who is a person of intemperate 
habits within the meaning of this act; prescribing certain rules of evi- 
dence in certain prosecutions under this act; exempting certain coun- 
ties and cities from certain provisions of this act and authorizing addi- 
tional restrictions and limitations beyond the provisons of this act as 
to sale, manufacture or delivery of ardent spirits in certain counties and 
cities; to provide for the enforcement of this act and to prescribe penal- 
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measure were discussed for more than a year prior to its enact- 
ment; prohibition leaders from other states were called into 
consultation, and the bill as passed was that desired by the Vir- 
ginia Anti-Saloon League, not a material amendment being per- 
mitted. 3 It is the manifest purpose, if not confidence, of those 
interested that the regulations will be completely effective — that 
prohibition in Virginia will really prohibit * — and certainly the 
meticulous provisions and length of the measure leave nothing 
to be desired. The statute contains eighty sections, covering 
thirty-two pages of the session laws or two newspaper pages. 5 

Interesting comment could be made on the act from several 
standpoints. For example, one might discuss the general enforci- 
bility of the statute, the policy of its more drastic provisions, or 
its similarity to the laws of other states. This paper, however, 
will be confined to a more narrow scope and will consider those 
provisions of the Virginia Prohibition Act which concern inter- 
state transactions and may therefore be in conflict with the fed- 
eral Constitution. 6 To put the problem specifically: are those 
sections of the law valid which attempt to limit the amount of 
liquor a person may obtain from without the state for his per- 
sonal use, to compel carriers to keep a public record of all ship- 
ments, and to prevent the advertisement of intoxicating liquors 
by price-lists sent through the mails. 7 

ties for the violation of this act; to appropriate out of the treasury of 
the state necessary moneys for the enforcement of this act; and to re- 
peal all acts or parts of acts in conflict with this act." 

3 See the statements of Dr. James Cannon, Jr., superintendent of the 
State Anti-Saloon League, in the Richmond Virginian of March 9, 1916. 

* An authorized statement declared the Virginia statute "one of the 
most sweeping and carefully guarded prohibition laws ever passed by 
any state." 

* The law is published in the Virginian of March 9, 1916. 

" This, of course, does not exhaust the possible constitutional objec- 
tions to the measure. While I am not familiar with the decisions, I 
am told by competent friends that § 63, which permits the court, upon 
the plea of the prosecution that local conditions will prevent a fair trial 
of the accused, to change the venue to some other county, is probably 
invalid as being in conflict with § 8 of the Virginia Bill of Rights which 
guarantees the accused a speedy trial "by an impartial jury of his vi- 
cinage." 

' I trust it may not be considered amiss if I plead disinterestedness 
in the discussion which follows, for the present paper simply applies to 
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I. The Conflict of Federal and State Authority. 
a. Before the Wilson Act. 

In the disputed zone between the police power of the state 
and federal authority over interstate commerce, there have been 
few questions of greater importance than that in regard to in- 
toxicating liquors. The difficulty has arisen from the fact that 
the states have been hampered in making their prohibitory regu- 
lations effective by the protection which the commerce clause of 
the federal Constitution affords to shipments from without the 
local jurisdiction. 

The first decisions in point were handed down in 1847 8 and 
seemed to indicate that the Supreme Court of the United States 
recognized the justice of the view that the police power should 
be paramount. The court held valid state statutes which inter- 
fered with shipments of liquor before they reached the consignee, 
the basis of the decisions being that in the absence of congres- 
sional legislation the states might exert authority over interstate 
commerce. 

This view however was definitely abandoned. In Bowman v. 
Chicago & Northwestern R. Co., 9 it was held that the states 
might exclude from their borders articles which were intrinsi- 
cally unfit for commerce and unmerchantable. The court enum- 
erated, as examples, "rags or other substances infected with the 
germs of yellow fever or the virus of smallpox, cattle or meat 
or other provisions that are diseased or decayed." These articles 

the Virginia Law principles which I have outlined in previous articles: 
"The Constitutionality of the Webb-Kenyon Bill," 1 California Law Re- 
view, 499 (Sept., 1913); "State Legislation under the Webb-Kenyon Act," 
27 Harvard Law Review, 225 (Jan., 1915); "The Power of the States 
over Commodities Excluded by Congress from Interstate Commerce," 
24 Yale Law Journal, 567 (May, 1915); and "Unlawful Possession of 
Intoxicating Liquors and the Webb-Kenyon Act," 16 Columbia Law 
Review, 1 (Jan., 1916). For the sake of convenience in the discussion 
which follows, I have taken, without speoific credit, several passages 
from these articles and from the brief which I presented to the Supreme 
Court of Alabama in support of the constitutionality of the 1915 laws 
which limited the importation of intoxicating liquors to specified 
amounts. (Southern Express Co. v. Whittle, infra.) 

* The License Cases, 5 How. 504 (1847). 

* 125 U. S. 465 (1887). 
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"may be rightly outlawed as intrinsically and directly the im- 
mediate sources and causes of destruction to human health and 
life." Intoxicating liquors were expressly excluded from this 
enumeration and the protection afforded by the commerce clause 
to their interstate shipment was extended by the original package 
decision of Leisy v. Hardin. 10 This announced the rule that 
intoxicating liquors could be taken into prohibition states and 
sold there in unbroken packages. "So long as Congress does 
not pass any law regulating it [interstate commerce]," said the 
court, "or allowing the states to do so, it thereby indicates its 
will that commerce shall be free and untrammelled." The au- 
thority of the state was declared not to attach to imported liquors 
until the original packages had been broken and their contents 
had become •commingled with the general mass of property 
within the state. 

b. The Wilson Act and the Powers of the States under It. 

This condition of affairs was, of course, thoroughly unsatis- 
factory to those desiring that the states should enforce their pro- 
hibition laws, so Congress, attempting a remedy, passed the so- 
called Wilson Act u which provided that all liquors imported 
into a state, should upon arrival in such state be subject to the 
local laws, enacted under the police power, to the same extent 
and in the same manner as though the liquors had been manu- 
factured within the state. 

The Wilson Law was sustained by the United States Supreme 
Court, 12 the question decided being that the state of Kansas 
could prevent the sale of an original package of intoxicating 
liquor. The question of interfering with interstate transporta- 
tion was not involved, but this came before the Supreme Court 
in a later case, Rhodes v. Iowa, 13 and it was held that the words 
"upon arrival" in the Wilson Act referred not to state lines but 
to the consignee and that importations could not be interfered 
with until they reached the person for whom intended. The sole 
effect of the congressional statute, therefore, was to enable the 

10 135 U. S. 100 (1890). 

11 Act of August 8, 1800, 26 Stat, at L. 313. 
" In re Rahrer, 140 U. S. 545 (1891). 

u 170 U. S. 412 (1898). 
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states to regulate the disposition of the original package after 
the consignee had received it. 

For the purpose of this discussion, it will not be necessary to 
review all the closely reasoned decisions under the Wilson Act. 
This, as has been said, simply enabled "the states to extend their 
authority as to such liquor shipped from other states before it 
became commingled with the mass of other property in the state 
by a sale in the original package." 14 The receipt of liquors 
could not be forbidden, nor was the state competent to penalize 
a carrier for bringing shipments into the state. The decisions 
are explicit on these points. 

In Vance v. Vandercook Co., 15 the Court said : 

"(a) Beyond dispute the respective states have plenary power 
to regulate the sale of intoxicating liquors within their bor- 
ders, and the scope and extent of such regulations depend 
solely on the judgment of the law-making power of the 
states, provided always they do not transcend the limits of 
state authority by invading rights which are secured by the 
Constitution of the United States, and provided further that 
the regulations as adopted do not operate a discrimination 
against the rights of residents or citizens of other states of 
the Union. 

(b) Equally well established is the proposition that the 
right to send liquors from one state into another, and the 
act of sending the same, is interstate commerce, the regula- 
tion whereof has been committed by the Constitution of the 
United States to Congress, and hence that a state law which 
denies such a right, or substantially interferes with or ham- 
pers the same, is in conflict with the Constitution of the 
United States." 

A more recent case is that of Louisville & Nashville Railway 
Co. v. Cook Brewing Co. 16 Kentucky had passed a statute mak- 
ing it unlawful for any common carrier to bring liquors into 
territory where their sale was forbidden. This law was sus- 
tained so far as intrastate shipments were concerned, but de- 
clared invalid as to interstate transactions. Speaking for a unan- 
imous court, Mr. Justice Lurton said : 

" Delamater v. South Dakota, 205 U. S. 93 (1907). 

" 170 U. S. 438 (1898). " 223 U. S. 70 (1912). 
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"By a long line of decisions beginning even prior to Leisy v. 
Hardin it has been indisputably determined : 

(a) That beer and other intoxicating liquors are a recog- 
nized and legitimate subject of interstate commerce. 

(b) That it is not competent for any state to forbid any 
common carrier to transport such articles from a consignor 
in one state to a consignee in another. 

(c) That until such transportation is concluded by deliv- 
ery to the consignee such commodities do not become sub- 
ject to state regulation', restraining their sale or disposi- 
tion. 

The Wilson Act, which subjects such liquors to state reg- 
ulation, although still in the original packages, does not ap- 
ply before actual delivery to such consignee where the ship- 
ment is interstate." 

And more recently still the law was summarized by Mr. Jus- 
tice McReynolds as follows : 17 

"Former opinions of this court preclude further discussion of 
these propositions : Beer is a recognized article of commerce. 
The right to send it from one state to another and the act 
of doing so are interstate commerce, the regulation whereof 
has been committed to Congress; and a state law which de- 
nies such right or substantially interferes with or hampers 
the same is in conflict with the Constitution of the United 
States. Transportation is not complete until delivery to 
the consignee or the expiration of a reasonable time there- 
for, and prior thereto the provisions of [the Wilson Act] 
* * * have no application." 18 

c. The Webb-Kenyon Act and Its Theory. 

It is settled, then, that unless the so-called Webb-Kenyon Act 
passed by Congress over President Taft's veto on March 1, 1913, 
has materially changed the existing law, the states are power- 

" Kirmyer v. Kansas, 236 U. S. 568, 572 (1915). 

" In American Express Co. v. 'Iowa, 196 U. S. 133, 143 (1904), the 
Supreme Court, said: "Those cases rested upon the broad principle of 
the freedom of commerce between the states and of the right of a citi- 
zen of one state to freely contract to receive merchandise from an- 
other state, and of the equal right of the citizen of a state to contract 
to send merchandise into other states. They rested also on the obvious 
want of power of one state to destroy contracts concerning interstate 
commerce valid in the states where made." 



VIRGINIA PROHIBITION LAW 489 

less to prevent the carrier from bringing in, or the consignee 
from receiving, shipments of intoxicating liquor for personal 
use. With the omission of immaterial portions, the Webb-Ken- 

yon Act is as follows : 

"AN ACT divesting intoxicating liquors of their interstate 
character in certain cases. 

"* * * The shipment or transportation * * * of 

* * * intoxicating liquor * * * from one state 

* * * into any other state * * * which * * * 
intoxicating liquor is intended, by any person interested 
therein, to be received, possessed, sold, or in any manner 
used, either in the original package or otherwise, in violation 
of any law of such state * * * is hereby prohibited." 19 

This law has thus far been before the United States Supreme 
Court in only one case, 20 the facts of which were such that the 
court did not have to consider its constitutionality. The opinion 
seems to indicate, however, that there is no doubt as to the va- 
lidity of the law, and, in fact, it would be surprising should the 
Supreme Court agree with President Taft (whose veto was on 
constitutional grounds) and declare that Congress did not have 
authority to pass the measure. Such a decision would overrule 
the opinions of twelve state and several federal courts. 21 

The purpose of the statute as expressed in its title, is to divest 
"intoxicating liquors of their interstate character in certain cases," 
with the result that the states may interfere with these unlawful 
shipments while they are actually, although not properly, in in- 
terstate commerce. Thus, if a state forbids the possession of 
more than a certain quantity of liquors, 22 all shipments in ex- 
cess of this amount will be with intent to violate a state law, 
and can be seized and destroyed before reaching the consignee. 
Or, if the liquors are intended to be sold, contrary to valid local 
regulations, they may be seized and destroyed. 

The title of the statute seems to me not exactly descriptive, 
but the language is clear 23 and the title indicates the results of 

" Act of March 1, 1913, 37 Stat, at L. 699. 

" Adams Express Co. v. Kentucky, 238 U. S. 190 (1915). 

" Some of these decisions are reviewed below. 

12 Alabama was, I believe, the first state to do this. See below. 

" See 26 Am. and Eng. Ency. of Law, 629. 
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a shipment of liquors coming within the terms of the law. The 
general proposition upon which the act was based is this : When 
Congress has excluded certain commodities from interstate com- 
merce the protection of interstate commerce is taken away from 
these commodities and the autliority of the state can attach to 
them while they are in transit to the extent of forbidding them 
entrance to the state if this is the effect of the federal lazv. There 
is no reason why the transportation in interstate commerce and 
the introduction into the state may not be two distinct crimes 
against two governments. 24 

To illustrate this general contention, take the case of lottery 
tickets. Congress has prohibited them from interstate com- 
merce ; 25 Maryland has made it criminal to bring any lottery 
ticket within the state. 26 Is this provision unconstitutional? If 
the federal authorities do not detect violations of the law, and 
the state does, is the latter powerless to punish? Or, further, 
the Maryland law makes it a crime for any person to "have in 
his possession in this state, any book, slip, or record of the num- 
bers drawn in any lottery." Is the state powerless to enforce 
this inhibition against a carrier in possession of lottery tickets 
before they have reached the consignee? If it desires, is it pow- 
erless to seize the tickets and destroy them before their interstate 
journey is completed? 

The state has the power in each case: otherwise it would be 
possible for one to plead a violation of federal law as immunity 
from punishment under a state law, and this would be a conten- 
tion similar to that which the United States Supreme Court in 
upholding the Mann Act considered a "supreme fallacy," since 
it urged "a right to be exercised in morality to sustain a right 
to be exercised in immorality," and went on to say : 

« * * * j. t must be kept in mind that we are one people; 
and the powers reserved to the states and those conferred 
on the nation are adapted to be exercised, whether inde- 
pendently or concurrently, to promote the general welfare, 

24 Coleman v. Tennessee, 97 U. S. 509 (1878); Cross v. North Caro- 
lina, 132 U. S. 131 (1889) and cases cited. 

25 Champion v. Ames, 188 U. 'S. 321 (1903). 

20 Maryland Code of Public General Laws, Art. 27, § 283; see also. 
Ford v. State, 85 Md. 474 and Bullock v. State, 73 Md. 2. 
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material and moral. This is the effect of the decisions, and 
surely if the facility of interstate transportation can be taken 
away from the demoralization of lotteries, the debasement 
of obscene literature, the contagion of diseased cattle, or 
persons, the impurity of food and drugs, the like facility 
can be taken away from the systematic enticement to and 
the enslavement in prostitution and debauchery of women, 
and more insistently, of girls." 27 

When Congress has taken this facility from particular com- 
modities, the protection of interstate commerce is thereby taken 
away, and a right exercised in morality cannot become a right 
to be exercised in immorality, and hence make unconstitutional 
state legislation applying to these particular commodities actually, 
although not properly, in interstate commerce. 

If the Webb-Kenyon Act was intended ex proprio vigore to 
solve the difficulty, its advocates were sadly misled. State courts 
have seemed to be impressed with the idea that the Webb-Kenyon 
Act empowers almost every kind of local regulation, and some 
of the decisions have been clearly erroneous. Several courts 
have totally disregarded the condition that must exist before 
the Webb-Kenyon Act may even be referred to, namely, an in- 
tent to violate an already valid law of the state of destination, 
and, in some instances, have declared that the state has an abso- 
lute right to forbid the delivery and receipt of all intoxicating 
liquors. This makes some local regulations effective for the time, 
but they are none the less unconstitutional, and few states have 
passed legislation which seems valid, yet completely efficacious, 
under the federal statute. 

To be sure, the questions are difficult when the attempt is made 
to determine just what local regulations are valid, but few deci- 
sions have been rested on rational principles. This is perhaps 
not surprising, for when congressional committees were holding 
hearings on the Webb-Kenyon Bill, its advocates were not very 
explicit in explaining just how they expected the police power 
of the states to be made more effective. 28 In some of the state 

" Hoke v. U. S., 227 U. S. 308 (1913). 

a See Hearings before a Sub-committee of the Committee on the 
Judiciary, U. S. Senate, 62d Congress, 2d Sess., p. 130ff, and Hearings 
before the Committee on the Judiciary (Sub-committee 3), House of 
Representatives, 62d Congress, 2d Sess., p. Off. 
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decisions, and more particularly in the briefs of counsel, there 
are references to the debates in Congress and congressional com- 
mittees as to the scope of the Webb-Kenyon Bill. The quota- 
tions generally say, for example, that "the bill of itself inter- 
feres with no man's right to import intoxicating liquor for his 
own use," and from this counsel proceed to argue that since Con- 
gress has not interfered, the right still exists. This, however, 
overlooks the possibility that the states under the Webb-Kenyon 
Act may be competent to take away this right. On the other 
hand, there is in the debates and hearings, no implication that the 
advocates of congressional action expected the Webb-Kenyon 
Act to permit the states to exclude all intoxicating liquors. 29 

Enough has been said to indicate clearly the extent to which 
federal protection has been taken from certain shipments by the 
Webb-Kenyon Act. For example, under search and seizure pro- 
ceedings intoxicating liquors intended to be used in violation 
of the law may, in several of the states, be declared a nuisance 
and destroyed. Up to March 1, 1913 these proceedings were 
impossible as applied to interstate shipments since any interfer- 
ence with the liquor before it completed its journey and reached 
the consignee was an interference with valid interstate com- 
merce. Now, however, liquors may be seized in certain cases, 
before reaching the consignee, if the state by appropriate en- 
actment so permits, and there can be no valid objection that a 
federal right is involved : if the liquor is declared a nuisance, it 
will be because intended for an unlawful purpose and the Webb- 
Kenyon Act will apply; if not a nuisance, the courts will so ad- 
judge on the basis of lawful intent, which will make the pro- 
ceedings an interference with legitimate interstate commerce. 
There would seem, then, to be little difficulty in this method of 
enforcement since, if sufficiently large quantities of intoxicating 
liquor are shipped into dry territory, it is manifest that the law 
will be violated. 

But the evil that the prohibition states wish most to prevent 
is the small, repeated shipment, not so much to check the use of 
intoxicating liquors (although in the last analysis all prohibition 
laws are directed against consumption) as to make effective the 

;D See Congressional Record, February 8, 1913, and December 19, 1912. 
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regulations concerning sale. If it can be shown that in any 
case a small shipment of this character is to be sold or used in 
violation of a law that is valid, the state can, of course, according 
to the theory of the Webb-Kenyon Act as outlined above, keep 
the shipment out, or penalize the consignee for receiving it. Or 
the state is certainly competent (and some legislatures have 
passed such statutes) to reenact the Webb-Kenyon Law as a 
local regulation and attach penalties for its violation. This how- 
ever, lets the power of the state attach only to shipments in those 
cases when they are to be used in violation of the law. The dif- 
ficulty, and the invalidity of local regulations, arise when the 
state attempts to keep out all shipments of more than specified 
amounts, irrespective of whether their proposed disposition after 
the consignee receives them is permitted by the state law. This 
is the chief objection to the shipping features of the Virginia 
law. 30 

II. The Virginia Provisions. 

a. Place of Delivery as Place of Sale. 

The Mapp Prohibition Act does not embody the Webb-Kenyon 
Act with penalties for its violation. Its provisions are directed 
against the importation of all liquors, in excess of certain quan- 
tities, irrespective of their use. The first section to be consid- 
ered is as follows : 

"Sec. 6. In case of a sale in which a shipment or delivery of 
such ardent spirits is made by a common or other carrier, 
the sale thereof shall be deemed to be made in the county 
or city wherein the delivery thereof is made by such car- 
rier to the consignee, his agent or employee. A prosecu- 
tion for such sale may likewise be had in the county or city, 
wherein the seller resides or from which the shipment is 
made." 

This section is copied from the West Virginia law and al- 
though not expressly stated its evident purpose is to change the 

*° For the regulations of other states, see "Laws of the Various States 
Relating to Intoxicating Liquors," compiled for the use of the House 
Committee on the Judiciary (1913), and "Extracts from Liquor Laws of 
Prohibition States," compiled by Lewis Machen, director of the Legis- 
lative Reference Bureau of Virginia (1916). 
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common law rule, even as to interstate shipments and to make 
the place of delivery, i. e., Virginia, the place of sale. 31 If valid, 
the section will make every shipment and delivery by a common 
carrier (the purchase price having been sent by mail and the 
sale having thus really taken place outside of the state) consti- 
tute a sale in Virginia, and as the Mapp Act makes all sales of 
intoxicating liquor unlawful, every such shipment will be with 
intent to violate the law of Virginia against sale and will thus 
come under the Webb-Kenyon Act; and the local jurisdiction 
can, without interfering with interstate commerce, prevent the 
receipt or delivery of such shipments as it sees fit. 

The provisions of the West Virginia law came before the 
lower federal courts in three cases. The District Court for the 
Western District of West Virginia denied the state an injunc- 
tion restraining an express company from delivering liquors or- 
dered from without the state by a citizen of West Virginia for 
his own use. 32 This decision was reversed by the Circuit Court 
of Appeals for the Fourth Circuit. 33 Meanwhile, the District 
Court for the District of Maryland held that the defendant rail- 
way company could be compelled to transport liquor from Mary- 
land to consignees in West Virginia, for their personal use, 34 
but when the Circuit Court of Appeals rendered its decision, the 
case in the District Court was reargued, and Judge Rose, out 
of deference for the higher tribunal, reversed his decision. 35 It 
will be more convenient, in attempting to ascertain the validity 
of the state legislation, to consider the decision of the Circuit 
Court of Appeals. 

It was based, as has been said, on that provision of the West 
Virginia law which forbade sales of intoxicating liquors within 
the state, and then declared (§3) that "in case of a sale in which 
a shipment or delivery of such liquors is made by a common or 
other carrier, the sale thereof shall be deemed to be made in the 

st This provision is probably valid as to intrastate transactions. See 
State v. Herring, 145 N. C. 418, 58 S. E. 1007 (1907) and State v. Pat- 
terson, 134 N. C. 612, 47 S. E. 808 (1904). 

32 State of West Virginia v. Adams Exp. Co., 219 Fed. 331 (1914). 

s State of West Virginia v. Adams Exp. Co., 219 Fed. 794 (1915). 

31 Clark Distilling Co. v. Western Md. Ry., 219 Fed. 333 (1914). 

35 Clark Distilling Co. v. Western Md. Ry., 219 Fed. 339 (1915). 
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county wherein the delivery thereof is made by such carrier to 
the consignee, his agent, or employe." The court paraphrased 
the Webb-Kenyon Act as prohibiting "the shipment or trans- 
portation of liquor from one state into another, not only when it 
is intended to be sold in violation of any law of such state, but 
when it is to be received or possessed or in any manner used in 
violation of the state law." This is all very true, but the court 
went on to declare the act "a direct recognition of the right of 
the state to prohibit the receipt or delivery, as well as the pos- 
session and use of liquor, without trespassing on the power of 
Congress to regulate interstate commerce. The state of West 
Virginia has enacted with reference to a contract for the sale of 
liquor that 'the sale thereof shall be deemed to be made in the 
county wherein the delivery thereof is made by such carrier to 
the consignee,' and it expressly forbids a sale within the state. 
This makes the receipt or delivery have the effect of a sale and 
in forbidding the sale it forbids the receipt or delivery, which 
under the statute is the consummation of the sale. * * * 
Any other construction would not only distort the language but 
continue the obstacles to the enforcement of state prohibition 
laws which it was the manifest intention of Congress to re- 
move." 

Let us leave the Webb-Kenyon Act out of consideration for 
the moment and see what law of the state was going to be vio- 
lated by the shipments which were enjoined. It was a law 
against sale, since the statute made the place of delivery, in 
West Virginia, the place of sale. But it is well settled that the 
state of delivery cannot be made the state of sale, even as to 
C. O. D. shipments of intoxicating liquor, S6 and the shipments 
sought to be enjoined were, therefore, with intent to violate an 
unconstitutional law of the state; obviously, under these circum- 
stances, the Webb-Kenyon Act could not apply. The decision of 
the Circuit Court of Appeals thus made a positive prohibition 
of certain interstate commerce — for this is what the Webb- 
Kenyon Act undeniably is — vest the states with power over ship- 
ments that did not come under it. If a state is, under any cir- 

" Adams Express Co. v. Iowa, 196 U. S. 133 (1905); Adams Express 
Co. v. Ky., 206 U. S. 129 (1907). 
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cumstances, competent to fix the situs of interstate sales, its reg- 
ulations may apply only to those shipments that come under the 
Webb-Kenyon Act, and the sine qua non for this statute to op- 
erate is that these shipments are intended to violate a law of the 
state. 37 

This is not to say that the state has the power in any case 
to change the common law rule and make the place of delivery 
the place of sale for an interstate transaction, but it is indispu- 
table, I think, that so far as the Webb-Kenyon Act is concerned, 
it can emancipate the local authority only as to those shipments 
which are going to be used in violation of a law which the state 
had the authority to enact before the passage of the Webb-Ken- 
yon Act. Irrespective therefore of other considerations, this sec- 
tion of the Virginia and West Virginia laws is bad because it 
applies to all transactions. 

b. Limitations on the Carrier's Right to Deliver. 

Two lengthy sections of the Virginia law attempt to put rig- 
orous restrictions on the amount of intoxicating liquor that can 
be imported from without the state, no matter for what pur- 
poses. First of all, the act attempts to prevent "boot-legging" 
and forbids any person other than a common carrier from bring- 
ing in ardent spirits except under certain conditions and in cer- 

37 An appeal has been taken from the decision of the District Court 
for the District of Maryland, and before the United States Supreme 
Court, counsel for the distilling company argued that the West Virginia 
law does not undertake to prevent the carriage and delivery of inter- 
state shipments to consignees who have purchased them outside of the 
state for their personal use, and that the place of delivery was not 
made the place of sale of shipments intended for personal use. If there 
was any merit in these contentions, it has been made nugatory through 
the passage of subsequent, unambiguous legislation (which I consider 
below) ; and, in any event, the contentions are of interest as present- 
ing only questions of state statutory coustruction, and not of the scope 
of the Webb-Kenyon Act and the local regulations possible under it. 
For the argument as to construction, see Brief for James Clark Dis- 
tilling Co., Supreme Court of the United States, Oct. Term, No. 858. 
It may be added that these cases were first argued before the United 
States Supreme Court with the one from Kentucky, and on Nov. 29, 
1915, were assigned for a re-argument on Feb. 21, 1916. Owing, how- 
ever, to a vacancy on the bench and the illness of one of the justices, 
the cases were passed (Nos. 857 and 858). 
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tain amounts. The carrier is permitted to make delivery as fol- 
lows : 

"One quart of distilled liquors, or three gallons of beer, or 
one gallon of wine, may be brought to any person not a 
student at a university, college or any other school in this 
state, nor a minor nor a female (not the head of a family), 
in this state, for his own use, and not to be used contrary to 
the provisions of this act ; provided every container in which 
such ardent spirits, wine or beer are carried shall, except as 
hereinafter provided, have a card not less than six by 
twelve inches, upon which shall be stated in letters not less 
than one inch high, the kind and quantity of ardent spirits, 
that it contains." 38 

The same section goes on to provide that a person may bring 
in, for the use of himself and his family, ardent spirits not in 
excess of one quart, but he may do this only once within thirty 
days. The statute is not clear as to whether, if a person obtains 
a quart in this way, he may within the thirty days secure another 
from the carrier. In Section 39 the carrier is forbidden to de- 
liver a shipment unless the consignee makes affidavit that he has 
not "within thirty days previous, received any ardent spirits of 
any kind whatever, contrary to the provisions of this act." The 
next section prevents the consignee from accepting delivery un- 
less he makes affidavit that "he has not received any distilled 
liquor, wine, or beer from any person, or from any place, in 
excess of the quantity alloivcd by this act, within thirty days pre- 
ceding the date of his affidavit." So far as this paper is con- 
cerned, however, it makes no difference whether a resident of 
Virginia may bring in the permitted amount and then get more 
from a carrier, or whether he may obtain liquors by only one of 
these methods. Nor is it material that under the act he may 
obtain either distilled liquor, or beer, or wine. These minor points 
do not affect the question here discussed : May a carrier be pre- 
vented from delivering, and a resident from bringing in, liquors 
in excess of the specified quantities when they are not to be 
used in violation of the law, and may the employees of the car- 

M Section 39. This inhibition will be treated from the standpoint of 
the consignee in the following division of this paper. 
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rier, delivering liquors without affidavits, be punished for viola- 
tion of the act? 39 

The fatal defect of this provision, it seems to me, is that with 
the exception of a few special cases, shipments into Virginia of 
more than a quart a month, for personal use, would not be with 
intent to violate a law of the state, would not therefore come un- 
der the Webb-Kenyon Act, and the authority of the local juris- 
diction would remain the same as it was before the passage of 
the congressional statute — impotent to interfere with the ship- 
ment until it reaches the consignee, to penalize receipt by him, 
or to make delivery by the carrier a crime. With the exception 
of these special cases which will be mentioned later, shipments 
in any amount could be made to an individual for his personal 
use and would not be with intent to violate the law (assuming 
of course that he did not propose to sell the liquor, give it to in- 
temperate friends, etc.). Possession by any person of ardent 
spirits at certain places is made a crime. Such legislation is 
within the power of the state, 40 and so a shipment to be thus 
possessed would be in violation of the law, and could be barred 
for it would come under the Webb-Kenyon Act. But if the 
liquor is kept at the consignee's home, the possession of more 
than a gallon is simply prima facie evidence of intent to violate 
the law, 41 and the shipment into a state of an amount that will 

** The law also contains this provision (Section 21) : "It shall be un- 
lawful for any employee or agent of any common carrier doing busi- 
ness in this state, to collect, receive or transmit any money or other 
valuable consideration in payment for any ardent spirits, delivered by 
said agent or employee, or any other agent, or employee of such com- 
mon carrier, nor shall any agent or employee of any common carrier 
solicit or receive, or transmit any order for ardent spirits for another 
person, nor shall any such employee or agent receive any commission 
or fee on any ardent spirits shipped, transferred or delivered by such 
common carrier. A violation of this provision shall be a misdemeanor." 
Section 39 makes it "unlawful for any common carrier to deliver ardent 
spirits to any person on Sunday or before eight o'clock in the morn- 
ing or after live o'clock in the afternoon of any other day." 

,0 For the authority in support of the constitutionality of such leg- 
islation, see 16 Columbia Law Review, lOff, and the more recent cases. 
Ex parte Crane (Idaho 1915), 151 Pac. 1006, and contra, Ex parte Luera 
(Cal. 1915), 152 Pac. 738. 

" Section 65. Section 4 provides that "the purchasing or having in 
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make out a prima facie case against the consignee is certainly 
not with the intent to be possessed in violation of the law as 
this phrase is used in the Webb-Kenyon Act, and does not re- 
move interstate protection from the shipment. 

The invalidity of this portion of the Virginia statute (except 
in a few special cases) seems to me to be established by the only 
case thus far decided by the Supreme Court of the United 
States. 42 The state enactment in question forbade the trans- 
portation of intoxicating liquors into dry territory; it was in- 
operative as applied to interstate shipments before the passage 
of the Webb-Kenyon Act, 4S but subsequently it was urged that 
the federal statute removed the protection even when the ship- 
ments were for personal use, a disposition permitted under Ken- 
tucky legislation. The Supreme Court of the United States 
held, however, "that, inasmuch as the facts of this case show 
that the liquor was not to be used in violation of the laws of 
the state of Kentucky, as such laws are construed by the highest 
court of that state, the Webb-Kenyon law has no application 
and no effect to change the general rule that the states may not 
regulate commerce wholly interstate." 44 This approved the 

possession by any person of ardent spirits for personal use shall in 
no case be deemed a felony, but the burden of proof that said ardent 
spirits are for personal use shall be upon the defendant." 

" Adams Express Co. v. Kentucky, 238 U. S. 190 (1915). 

" Louisville, etc., Ry. Co. v. Cook Brewing Co., 223 U. S. 70 (1912). 

" The following excerpts from the Supreme Court's decision deserve 
quotation: "That the act did not assume to deal with all interstate 
commerce shipments of intoxicating liquors into prohibitory territory 
in the states is shown in its title, which expresses the purpose to di- 
vest intoxicating liquors of their interstate character in certain cases. 
What such cases should be was left to the text of the act to develop. 

"It would be difficult to frame language more plainly indicating the 
purpose of Congress not to prohibit all interstate shipment or trans- 
portation of liquor into so-called dry territory and to render the pro- 
hibition of the statute operative only where the liquor is to be dealt 
with in violation of the local law of the state into which it is thus 
shipped or transported. Such shipments are prohibited only when 
such person interested intends that they shall be possessed, sold or 
used in violation of any law of the state wherein they are received. 
Thus far and no farther has Congress seen fit to extend the prohibi- 
tions of the act in relation to interstate shipments. Except as affected 
by the Wilson Act, which permits the state laws to operate upon liq- 
uors after termination of the transportation to the consignee, and the 
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holding of the Kentucky Court of Appeals. 45 

The Supreme Court of Arizona has followed this decision and 
held invalid the provision of the state constitution forbidding 
the introduction of any ardent spirits, and declaring anyone im- 
porting or attempting to import spirits guilty of a misdemeanor. 
Since personal use and consumption were permitted, the court 
held that the importation for this purpose could not be pre- 
vented. 

"It not being unlawful in the State of Arizona to have or 
personally use intoxicating liquors," said the opinion, "its 
introduction into the State for personal use is not prohib- 
ited by the Webb-Kenyon Act, and the prohibition amend- 
ment, in so far as it attempts to interdict its shipment, trans- 
portation or introduction into the state for a lawful purpose, 
is ineffectual as an attempt to regulate interstate commerce. 
It follows that the lower court committed error in refusing 
appellant's offer of evidence to show that he had brought 
the liquor into the state for his personal use." iG (Italics 
mine. ) 

This statement applies equally to the Virginia provisions now- 
being considered, and the fact that it permits the carrier to bring 
in certain amounts makes no difference, unless the possession of 
more than these stipulated quantities is unlawful. This is not 
the case under the Virginia law, and so the legislative regulation, 
so far as the question of interstate commerce is concerned, is 
on all fours with the Arizona inhibition. 

The Supreme Court of Tennessee took a similar attitude in 
Palmer v. Southern Express Company. 47 The court held that 
an act of the legislature "forbidding the interstate carrier of in- 
toxicating liquors to deliver liquor to the consignee, unless the 

Webb-Kenyon Act, which prohibits the transportation of liquors into 
the state to be dealt with therein in violation of local law, the subject- 
matter of such interstate shipment is left untouched and remains within 
the sole jurisdiction of Congress under the federal Constitution." 

4S In this case the fine imposed was not large enough to give juris- 
diction to the Kentucky Court of Appeals, but under identical facts, 
this tribunal made a similar holding, quoted and approved by the United 
States Supreme Court. See Adams Express Co. v. Commonwealth, 154 
Ky. 462, 3 57 U. S. 908 (1913) and 28 Harv. L. Rev. 229. 

" Sturgeon v. State (Ariz., 1916), 154 Pac. 1050, 1055. 

" 129 Tenn. 116, 165 S. W. 236 (1914). 
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latter delivers a statement giving his name and address and stat- 
ing the use for which the liquor was ordered, directly interferes 
with interstate commerce as imposing a condition precedent on 
the exercise by the carrier of the right to make delivery of an 
interstate shipment, and on the right of the consignee to receive 
delivery, and can not be sustained as an exercise of the police 
power, or as authorized by the Wilson Act, which subjects liq- 
uor to state regulation, but which does not apply before actual 
delivery to the consignee." Under the facts of this case the ship- 
ment was intended for a lawful use, the possession of the liquors 
wais not forbidden, and the Webb-Kenyon Act did not apply. 

The Texas Court of Criminal Appeals reached the same con- 
clusion and reasoned correctly, although there was a strong dis- 
sent which was vitiated by the error of not holding that the law 
to be violated by a particular shipment must be valid irrespective 
of the Webb-Kenyon Act. 48 There were several questions as 
to the construction of the state statute, and some dicta that are 
incorrect, but the court properly held that when liquors were not 
intended to be sold, and were imported for lawful use and pos- 
session, one who delivered the liquors in violation of the law 
could not be punished. This was true, the court said, because 
the state regulation simply followed the Webb-Kenyon Act and 
made delivery a crime when the subsequent disposition was un- 
lawful. The dissenting opinion, rather convincingly, held that 
the legislature had attempted to make delivery in every case a 
crime, and went on, unconvincingly, to hold that such a regula- 
tion was constitutional. An intent to violate this law thus 
brought every shipment that was delivered under the Webb-Ken- 
yon Act. The dissenting opinion, however, overlooked the fact 
that, apart from the federal statute, the state can have no power 
to prevent delivery, since the shipment is not completed until it 
reaches the consignee. 

The Delaware Court of General Sessions and the Supreme 
Court of Delaware have differed as to the interpretation of the so- 
called Hazel Law 4U which attempts to regulate the shipment, car- 
rying, and delivery of liquors in dry territory. The portion of 

" Ex parte Peede (Tex. Crim. App. 1914), 170 S. W. 749. 
" Act of April 8, 1913 (27 Del. Laws, c. 139). 
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the law called into question made it unlawful for any common 
carrier or liquor dealer to take into dry territory any spirituous 
liquor, under penalty for conviction, and the same inhibition was 
extended to any person bringing more than one gallon within 
twenty-four hours into dry territory from any other point within 
the state. In the first case under the law the defendant was a 
Philadelphia dealer who took some liquor across the state line 
into dry territory for the personal use of the consignee. The 
Court of General Sessions held that "* * * as the defend- 
ant was interested in the liquor, for the carrying of which he 
was indicted, and the same was intended by him when received 
to be carried from the state of Pennsylvania into local-option ter- 
ritory in the state of Delaware, that the Webb-Kenyon Act does 
apply, the said liquor being received, possessed or used by the 
defendant in violation of the law of this state. Even though the 
liquor was received in another state, its possession, as well as 
the intention with which it was originally received, continued 
until delivery was made in Delaware." 50 

If it had been established that the sale took place in Delaware, 
was prohibited by law, and was not protected as being a part of 
legitimate interstate commerce, the decision would have rested 
on different grounds. But the court went so far as to say that : 

« * * * tne carr yi n g f liquor by a liquor dealer from one 
state into local-option territory of another state, for a pur- 
pose not in itself unlawful, is within the prohibition of the 
Webb-Kenyon Law, when the carrying or the delivery of 
liquor into such territory is prohibited by the laws of the 
destination state." 

But the Delaware Supreme Court took the opposite view and, 
in an excellent opinion, declared the Hazel Law inoperative so 
far as applied to interstate shipment for valid purposes. 51 

The latter, it seems to me, is the correct ruling. The Hazel 
Law prohibits all importations into local-option territory, re- 
gardless of intent to violate state enactments, and is thus broader 
than the Webb-Kenyon Act. It would be competent, as I have 
indicated, for the state to pass legislation similar to the federal 

"° State v. Grier, 27 Del. 322, 88 Atl. 579. 

51 Van Winkle v. State, 27 Del. 578, 91 Atl. 385. 
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statute and penalize the importation of intoxicants with unlaw- 
ful intent. If the Webb-Kenyon Act is constitutional, then 
penal legislation to the same effect is within the power of the 
state. And if, in the Delaware case, the consignments had been 
destined to be sold by the consignees in violation of valid local 
laws, the Webb-Kenyon Act would have applied. But the Hazel 
Law, directed at all interstate shipments, which were certainly 
valid before Congress acted on March 1, 1913, is void so far as 
it interferes with the freedom of commerce between the states 
and cannot be sustained as an exercise of the state's increased 
powers of police unless there is an illegal intent under a law 
which the local legislature had the power to enact before the 
passage of the Webb-Kenyon Law. 

Under the decision of the United States Supreme Court 
therefore, it seems to me clear that when shipments are not 
brought in for purposes that are made unlawful by the Virginia 
law (and could have been made unlawful before the passage of 
the Webb-Kenyon Act), the carrier not only cannot be pre- 
vented from delivering, but on the contrary may by mandamus 
be compelled, to deliver such shipments. 

c. Limitations on the Consignee's Right to Receive. 52 

Another section (§ 40) of the Virginia law, however, similar 
to one in recent legislation of North Carolina, differs from the 
Kentucky statute which the Supreme Court of the United States 
said was not sanctioned by the Webb-Kenyon Act. The Su- 
preme Court of North Carolina, in an opinion 53 which upholds 

M One peculiar provision of the Virginia statute should be noticed 
here. Apparently the consignee is not punished for receiving ship- 
ments if he makes an affidavit. Unless this sets forth that he has 
not received liquors before during the month, the carrier is forbidden 
to deliver, and it is the making of a false affidavit that the law de- 
clares a crime. It is not clear whether this punitive method was 
adopted on grounds of policy or in an attempt to keep the provision 
from interfering with interstate commerce, but for the purposes of 
this paper, there is no essential difference. If my argument is correct, 
a mandamus may be secured compelling the carrier to deliver personal- 
use shipments without the consignee being required to make any affi- 
davit at all. So far as these shipments are concerned, his rights are 
the same as they were before the passage of the Webb-Kenyon Act. 

" Glenn v. Southern Express Co. (N. C, 1915), 87 S. E. 136. 
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its own regulation — I think erroneously — has attempted to show 
that, on account of this difference, the federal decision is without 
authority. We now turn, therefore, to this question. 
The Virginia law provides that: 

"No person in this state shall receive or accept delivery from 
any railroad, steamboat, express company, or transporta- 
tion company of any kind, or from any person whomso- 
ever, any ardent spirits brought into this state from any 
point without the state, or ardent spirits transported from 
one point to another within this state, except as follows: 
He may receive one quart of distilled liquor in a single con- 
tainer, or three gallons of beer, or one gallon of wine, not 
oftener than once a month," provided the container has a 
card showing the kind and quantity of liquor, and the con- 
signee signs the company's record and makes an affidavit 
(as specified in the preceding section which attempts to re- 
strict the carrier) that he has not during the preceding 
thirty days received any liquor in excess of 'the amounts 
permitted by the act. 

After some generalizations regarding the conflict between 
federal and state authority, the constitutionality of the Webb- 
Kenyon Act, and the scope of the police power of the state, the 
North Carolina court to sustain its decision relies almost wholly 
on the case of Southern Express Co. v. Whittle, 54 decided by 
the Supreme Court of Alabama, which is "directly in point." 
"In that case the statute before the court was, in all essential 
particulars, like ours." 55 

M (Ala., 1915), 69 South. 652. See note 40, supra. 

" In its opinion the North Carolina court said: "Indeed, there is 
no real difference, except in degree, between the Wilson Act and the 
Webb-Kenyon Law, as both subject intoxicating liquors to the police 
power of the state — the first when the shipment is delivered to the 
consignee, and the second when it reaches the borders of the state." 
Such an assertion shows an ignorance of the fundamental difference 
between the two statutes that it would seem could have been obviated 
by a mere inspection of their terms. 

Previous adjudications by the court did not foreshadow such a de- 
cision, but attention may perhaps be called to the fact that in two 
earlier cases Chief Justice Clark filed separate opinions, agreeing in 
the result, but outlining his own views as to the Webb-Kenyon Act. 
He believed that under it the state has the same power over liquor shipped 
in interstate commerce as it has over liquors locally manufactured — 
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With all due respect to the North Carolina court, this is not 
the case as will be shown by a mere reading of the Alabama pro- 
visions which are set forth immediately following this assertion 
of similarity. The Alabama law makes it unlawful for any person 
"to receive, or accept delivery of, or to possess or to liave in his 
possession at any one time, whether in one or more places, and 
whether in original packages or otherwise," more than stipu- 
lated quantities of intoxicating liquor. Every shipment of more 
than these quantities, therefore, is made with intent to violate 
the law of Alabama against possession, and comes under the 
Webb-Kenyon Act., It is thus excluded from interstate com- 
merce, and the power of the state over it is unhampered by fed- 
eral protection. The consignee, therefore, cannot insist upon 
exercising his hitherto valid and federally guaranteed right of 
receiving the shipment. This difference between the North Caro- 
lina and Alabama statutes is not only essential but, it seems to 
me, fundamental, the North Carolina law being invalid, and the 
Alabama law valid. 

As for the decision of the United States Supreme Court, 56 
the North Carolina court dismissed it as authority on equally fal- 
lacious grounds. 

"The case of Adams Express Co. v. Kentucky, supra," 
said the North Carolina Supreme Court, "has no bearing 
on the validity of our statute, and is only important so far 
as it is determinative of the meaning of the Webb-Kenyon 
Law; the court holding, in that case, as to interstate ship- 
ments, that : 

" 'Such shipments are prohibited only when such person 
interested intends that they shall be possessed, sold, or used 
in violation of the law of the state wherein they are re- 
ceived.' 

"The Kentucky statute does not purport to deal with the 
consignee who is the 'person interested therein.' It operates 
only on the carrier, by forbidding delivery, and does not say 
that it shall be unlawful for the consignee to receive, use or 

a contention which is specifically negatived by the decision of the 
United States Supreme Court. Southern Express Co. v. City of High 
Point (N. C, 1914), 83 S. E. 254, and State v. Cardwell (N. C, 1914), 
81 S. E. 628. 
" Adams Express Co. v. Kentucky, 238 U. S. 190 (1915). 
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possess, and it could not, therefore, be held that the con- 
signee, 'the person interested therein,' intended that the 
liquors should be received in violation of the law of the 
state and in this is to be found the marked distinction be- 
tween the statute of Kentucky and our statute which saves 
the latter from condemnation." (Italics mine.) 

The Kentucky Court of Appeals, however, clearly intimated 
that the carrier could be the person interested, 97 and in its opin- 
ion the Supreme Court of the United States adverted to this. 
The point was, not that the local regulations failed to apply to 
such a person, but that the shipment was for a lawful purpose. 
As the Kentucky court held : 

"Where whiskey is shipped into local option territory and de- 
livered by a carrier, it is incumbent on the carrier before 
delivering the whiskey, to be circumspect and use ordinary 
care to learn for what purpose it is to be used. If it acts 
upon reasonable grounds in good faith, after such investi- 
gation as ordinary care requires and is misled, it is not 
liable; otherwise it is." 

And in an earlier case 58 the court said that a carrier de- 
livering liquor at places where its sale was forbidden would do 
so "at its peril." 

It appears, therefore, that there is no merit in the criteria 
adopted by the North Carolina court to distinguish its statute 
from that of Kentucky and support the constitutionality of the 
former, since the carrier may be a person "interested therein" 
who intends to use the shipment in violation of the law. There 
is, however, a difference between the two laws, one applying to 
the consignee and the other to the carrier. We pass therefore 
from this decision to one which will present the question clearly 
and may be examined as to its reasoning, rather than corrected 
as to its facts and interpretation of authority. 

The Supreme Court of Mississippi held 59 that the legislature 
had made it "unlawful for any person to order and have shipped 

57 Adams Express Co. v. Commonwealth, 160 Ky. 66, 169 S. W. 603 
(1914). 

58 Adams Express Co. v. Commonwealth, 154 Ky. 462, 157 S. W. 908 
(1913). 

50 Adams Express Co. v. Beer (Miss., 1914), 65 South. 575. 
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to him, or for him to receive, from without the state, intoxicat- 
ing liquors in quantities in excess of one gallon." The facts of 
the case before the court showed that the shipment was in excess 
of one gallon and the court considered it "clearly within the 
terms of the Webb-Kenyon Act as a mere inspection thereof 
will demonstrate, for it [the act] expressly divests intoxicating 
liquor of its interstate character when it is intended by any per- 
son interested therein, to be received in violation of the laws of 
the state into which it is being transported." 

Counsel contended that the liquors shipped were not "intended 
to be sold or used in violation of any law of the state," and there- 
fore that the Webb-Kenyon Act did not apply. (The liquors 
were for personal consumption.) But this contention, if valid, 
said the court, would have the effect of taking the word "re- 
ceived" from the Webb-Kenyon Law, or "interpolating between 
the words 'received' and 'possessed' the words 'for the purpose 
of being.' " This would make the act read : "which liquor is in- 
tended by any person interested therein to be [received] for the 
purpose of being possessed, sold, or in any manner used * * * 
in violation of any laws of any such state." This amendment the 
court declined to make. 

The reasoning of the Mississippi court would seem to make 
the intent, which is the sine qua non for the Webb-Kenyon Act 
to operate, become unlawful under a state statute which would 
admittedly be invalid as oppressing interstate commerce had not 
Congress acted ; an intent to violate unconstitutional regulations 
makes the Webb-Kenyon Act apply in order to validate these 
very regulations, or, in other words, the Mississippi court's in- 
terpretation would have the federal law make possible state 
enactments before the conditions for its own application were 
complied with. This is reasoning in a circle. It would seem, 
therefore, that the Mississippi shipment features were invalid. 

There remains only one possible way out. This is suggested 
although not stressed by the Mississippi court's opinion, but finds 
explicit expression in the holding of the Circuit Court of Appeals 
for the Fourth Circuit, that the Webb-Kenyon Act is "a direct 
recognition of the right of the state to prohibit the receipt or 
delivery as well as the possession and use of liquor, without tres- 
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passing on the power of Congress to regulate interstate com- 
merce." 60 Admittedly, of course, prior to the enactment of the 
Webb-Kenyon Law, the state had no right whatsoever to penal- 
ize receipt; since this law the state may penalize the receipt of 
certain shipments when they are for sale, use, or possession in 
violation of local regulations, for the state has plenary authority 
over these subjects unhampered by the commerce clause. But 
the Webb-Kenyon Act contains the word "received" and this 
means that Congress has, in effect, delegated a power to the 
state ; it has relinquished all of its authority over interstate com- 
merce in intoxicating liquors as well as made a positive prohibi- 
tion, which the Webb-Kenyon Act was intended to be. In other 
words, there has been delegated to the states the right to prohibit 
receipt and the other parts of the Act are surplusage. 

Concerning such an argument, which has been dignified by 
some judicial acceptance, two comments may be made: In the 
first place, it would be novel in statutory construction for a law 
of Congress entitled "an act to divest intoxicating liquor of its 
interstate character in certain cases," and containing a positive 
prohibition of certain interstate shipments, to convey to the states 
by delegation a power which they did not have and which it was 
not proposed to grant them, namely the right to penalize the re- 
ceipt of all shipments. To state such a proposition is to answer 
it. 

In the second place, if such a delegation of legislative author- 
ity has been made, it would seem to be unconstitutional and the 
opinion is therefore ventured that the United States Supreme 
Court will refuse to give effect to the word "received" in the 
Webb-Kenyon Act. The Wilson Act, it will be recalled, was 
sustained only on the ground that the state was not authorized 
to interfere with interstate commerce until it was completed by 
delivery of the shipment to the consignee. Now, if the Webb- 
Kenyon Act is considered as empowering the states to prohibit 
the receipt of all shipments, notwithstanding that their posses- 
sion and use may be lawful, it would seem to be a delegation of 
legislative power and thus open to a fatal constitutional objec- 
tion. 

"° State of West Virginia v. Adams Express Co., 219 Fed. 794 (1915). 
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The Alabama law, however, prohibiting possession, does em- 
power the state to prohibit receipt of consignments in excess of 
certain amounts. The consonance of this law with the Webb- 
Kenyon Act, and the resulting efficacy of local regulations, are 
dependent on the validity of two propositions : 

1. If a state, under its power of police, may prohibit the pos- 
session of more than a specified quantity of intoxicating liquors, 
either at one time or within consecutive weeks, and if it may do 
this — independently of the Webb-Kenyon Act — even though the 
liquors are received from without the state, then 

2. Every shipment in excess of the specified amount lawful to 
possess at one time, every shipment which would make the 
amount possessed within four consecutive weeks exceed the pre- 
scribed limit, would be made with the purpose of being possessed 
in violation of the laws of Alabama, and is therefore excluded 
from interstate commerce by the Webb-Kenyon Act. Federal 
protection is thus taken from every such shipment and the state 
can then exclude it absolutely, seize and condemn it at any time 
after the border is passed, and make criminal the receiving or 
accepting delivery of such a shipment, because the consignee's 
right to receive has been taken away by the Webb-Kenyon Act. 
(A smaller shipment for illegal sale or a larger one, for the same 
purpose, is of course, banned on account of the unlawful in- 
tent.) To recapitulate, under the Alabama statute: 

The state forbids possession of certain shipments. 

The Webb-Kenyon Act then prohibits the shipments from in- 
terstate commerce and takes away the right of the consignee to 
receive them. 

Therefore, the state can punish receipt by the consignee, but, 
let me repeat, the possession feature of the Alabama law must be 
valid independently of the Webb-Kenyon Act. 61 

81 At this point attention may be appropriately directed to an en- 
actment (already referred to) subsequent to the West Virginia legis- 
lation making the place of delivery the place of sale. It is declared 
unlawful for "any person in this state to receive, directly or in- 
directly, intoxicating liquors from a common, or other carrier. It 
shall also be unlawful for any person in this state to possess intoxi- 
cating liquors, received directly or indirectly from a common, or other 
carrier in this state. This section shall apply to such liquors intended 
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These conditions are not complied with by the Virginia law, 
and it seems to me, therefore, that the state may not prevent a 
bona fide consignee from receiving shipments in excess of one 
quart, when he intends them for personal use and possession at 
his own home, for such disposition is permitted by the Virginia 
law. 

d. Books to Be Kept by the Carrier. 

Further, the Virginia law imposes regulations on carriers of 
liquors as to the records which they must keep. The section pro- 
vides that: 

"Every common carrier undertaking the transportation of 
ardent spirits from any point without this state to any point 
within this state, or from one point to another, within this 
state, shall keep an alphabetically arranged book, in which 
shall be entered before the delivery thereof, the name of 
every shipper and person to whom ardent spirits are shipped, 
the amount and kind received, and upon delivery, the date 
of delivery and to whom delivered. After this record is 
made there shall be an affidavit in duplicate by the con- 
signee," as already described. 

"If any employee charged with the duty of keeping the 
record required by this section shall fail to keep said record, 
or shall deliver the ardent spirits transported to any person 
other than the consignee, or to such consignee, before he 
lias signed ihis name and made the affidavit required by this 

for personal use, as well as otherwise * * *." (§ 34, Act approved 
May 24, 1915). 

There is, however, an essential difference between this regulation 
and that of Alabama. The latter makes criminal the possession of 
liquors for personal use. The West Virginia law forbids the possession 
when received from a common carrier, even though they may be for 
personal use. The former, it seems to me (although there is authority 
to the contrary) is a valid exercise of the police power. The latter 
is not aimed at possession and use (which the law explicitly permits), 
and is, therefore not a police measure. The former does not of itself 
interfere with the transportation but the Webb-Kenyon Act empowers 
the state to do this in certain cases. The latter, on the other hand 
interferes only with transportation and is therefore invalid as encroach- 
ing upon the authority of Congress to regulate interstate commerce. 
The Webb-Kenyon Act, it may be added, is not at issue in consider- 
ing this provision of the West Virginia law, because the inhibition 
applies to all shipments. The recent case of State v. Sixo (W. Va., 
1915), 87 S. E. 267, furnishes no reason fof changing this opinion. 
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section, or shall fail to file the affidavit as herein required, 
he shall be guilty of a misdemeanor." This record shall 
"during the business hours of such common carrier, be open 
to the inspection of any state, county or municipal officer, 
or to any person." 62 

A similar rule is laid down by the Act concerning shipments 
from one point to another within the state. 83 As to the validity 
of this there is, of course, no objection by reason of any possible 
encroachment upon the power of Congress to regulate interstate 
commerce. • The same, however, is not true with regard to the 
section just quoted. This paper has already expressed the opin- 
ion that the failure of the consignee to make the required affi- 
davit is not sufficient to prevent delivery of liquors to him if he 
is a person who may lawfully possess and use them and does 
not intend them for sale. But, further, there is serious doubt 
as to the power of a state to enforce a regulation as to the record 
of shipments that must be kept by the carrier and opened for in- 
spection by any officer or person. 

Here also there is a conflict between the state courts. Missis- 
sippi attempted to compel the carrier to keep a record of every 
consignment of intoxicating liquor and to file with the clerk of 
the circuit court of the consignee's county his name, that of the 
consignor, and the amount and kind of liquor delivered. A sec- 
ond section forbade delivery to other than the bona fide con- 
signee or, in case of sickness, his agent with written authoriza- 
tion. The carrier was also required to make the consignee sign 
a statement giving the use for which the liquors were intended 
and promising that there would be no violation of the law. 
The court in the case already cited,* 54 held these sections "clearly 
within the provisions of the Webb-Kenyon Act" since the con- 
ditions were "only such as must be complied with by the con- 
signee before it becomes lawful for him to receive the liquor." 
But, as the preceding argument has attempted to make clear, the 
Webb-Kenyon Act sanctions nothing of the kind; such legisla- 
tion requiring the carrier to keep certain kinds of records and 
publish information concerning the shipments must be justified 

" Section 39. " Section 38. 

" Adams Express Co. v. Beer, supra. 
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under the general police power of the state, except where particu- 
lar shipments be with intent to violate a valid law. Then it is 
possible that the Webb-Kenyon Act may remove a barrier to the 
enforcement by the state of its regulations as to these shipments, 
but as to no others. The regulation of the Mississippi law like 
that of Virginia is general, applying to all shipments. 

On the other hand, a law of Kentucky approved March 9, 
1914, contained a provision essentially similar to that in the 
Virginia statute, and carriers failing to comply, were declared 
guilty of misdemeanors. The Kentucky Court of Appeals pointed 
out, in construing this provision, 65 that Congress had made it 
unlawful 

"for any common carrier subject to the provisions of this 
act, or any officer, agent, or employee of such common car- 
r j er * * * knowingly to disclose or permit to be ac- 
quired by, any person or corporation other than the shipper 
or consignee, without the consent of such shipper or con- 
signee any information concerning" the commodities trans- 
ported, "which information may be used to the detriment 
or prejudice of such shipper or consignee, or which may 
disclose his business transactions to a competitor." C6 

The Kentucky Court of Appeals said, therefore, that valid as 
may 'be the regulations with reference to intrastate shipments 
and a record of them, they are invalid as applied to interstate 
shipments unless the Webb-Kenyon Act sanctions this exercise 
of the power of the state. 

"Before the passage of the Webb-Kenyon Law," said the 
court, "all interstate shipments were made under the pro- 
tection of the commerce clause of the federal Constitution, 
and they must so remain, except to the extent that they have 
been taken out of that protection by the Webb-Kenyon Law ; 
and, since that law specifies the character of the shipment 
designed to be taken from the protecting clause, to-wit, 
liquors intended to be received, possessed, sold, or in any 

65 Commonwealth v. White (Ky., Nov. 1915), 179 S. W. 469. 

M This measure was designed to cover, although its scope is not re- 
stricted to, the abuses 'resulting from the harmful acts of carriers in 
disclosing information to the competitors of the shipper or consignee. 
36 Stat, at L. 555 (Act of June 18, 1910). 
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manner used in violation of any law of a state, it was mani- 
festly not the intention of Congress to remove this protec- 
tion from any other character of shipment." 

There being no proof in this case that the shipment was for 
other than a lawful purpose, 

"it must be presumed that the carrier did not violate the 
state law, and consequently that the record in question is 
a record of shipments of liquor for lawful purposes." 

The agent could not, therefore, disclose information concerning 
the shipments except with the consent of the consignor or con- 
signee. 

The Supreme Court of North Carolina, however, reached a 
different conclusion as to a similar regulation. It was held 6T 
"an established principle that, when a statute contains a definite 
grant of power, it will be so construed as to authorize all things 
necessary to accomplish the expressed purpose of the grant." 
The Webb-Kenyon Act should "be held to confer upon the state 
authorities the right to make rules and regulations required and 
reasonably designed to make such power effective." 68 But the 
federal statute is a positive prohibition of interstate commerce; 
it contains no grant of power, the theory being that the authority 
of the state may attach, unchecked by the plea of interference 
with interstate commerce, to the shipments barred by the Act, 
and only to these shipments. The reasoning of the North Caro- 
lina court, however, does not appreciate this and it would seem 
that the position of the Kentucky tribunal should be taken by the 
Virginia court in construing the regulations of the Mapp Act; 

" State v. Seaboard Air Line Ry. (N. C, 1915), 84 S. E. 283. 

" In its opinion the court referred to the following provision of the 
federal law: "That nothing in this act shall be construed to prevent 
the giving of such information in response to any legal process issued 
under the authority of any state or federal court, or to any officer or 
agent of the United States, or of any state or territory, in the exercise 
of his powers, or to any officer or other fully authorized person seek- 
ing such information for persons charged with or suspected of crime," 
etc. It is evident, however, that this removes the inhibition only when 
the shipments are imported in order to violate laws that the state 
could have passed had the Webb-Kenyon Act never been enacted. The 
Virginia law, moreover, permits the information to be disclosed to 
any one. 

—3 
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the requirement as to a record for interstate shipments must be 
judged apart from the Webb-Kenyon Law, and is therefore in 
conflict with congressional statutes regulating interstate com- 
merce. 69 

e. Advertisements of Intoxicating Liquors. 

Recent regulations of the prohibition states seek to forbid the 
advertisement of intoxicating liquors within the state through 
any means whatsoever, and the selling or possession in public 
places of periodicals sent in from the outside containing such 
advertisements. These are blocked out before the periodical may 
be sold or thus possessed. Section 19 of the Virginia law, ac- 
cordingly, makes it unlawful 

"to advertise upon any street car, railroad car or other ve- 
hicle of transportation, or [at] any public place or resort, 
or upon any sign or billboard, or by circular, poster, price 
list, newspaper, periodical, or otherwise within this state 
ardent spirits, or to advertise the manufacture, sale, keep- 
ing for sale or furnishing of the same, or the person from 
whom, or the firm or corporation from which, or the place 
where, or the price at which, or the method by which the 
same or any of them may be obtained; (2) to circulate or 
publish any written or printed matter, other than news- 
papers and periodicals published beyond the confines of this 
state for which an obligation has been incurred or money 
paid, in which any advertisement in this section specified 
shall appear, or to permit any sign, or billboard, containing 
such advertisement to remain upon one's premises; or to 
circulate any price list, order blank or other matter for the 

™ Ezell v. City of Atlanta, 140 Ga. 197. 78 S. E. 821 (1913), held 
unconstitutional a city ordinance of much the same effect as the North 
Carolina law. The basis of the decision was that the ordinance con- 
flicted with federal commercial regulations concerning a tiniform sys- 
tem of books to be kept by carriers under the supervision of the in- 
terstate commerce commission, and forbidding disclosures by carriers 
to the disadvantage of the shipper. The North Carolina court dis- 
missed this case as authority because it was decided before the pas- 
sage of the Webb-Kenyon Act; but this statute is involved, and ex- 
tends the power of the state, only as to particular shipments which 
are to violate a valid law, and this law may not be that requiring pub- 
licity. As to all shipments, the regulations must be judged as to their 
reasonableness and their conflict with federal provisions, entirely apart 
from the Webb-Kenyon Act. (See 36 Stat, at L. 555). 
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purpose of inducing or securing orders for such ardent 
spirits no matter where located. Any sheriff, constable or 
police officer is authorized to remove any such advertise- 
ment from any sign, billboard, or other public place when 
it comes to his notice, and shall do so upon demand of any 
citizen." 

Barring one minor exception which I have omitted, this sec- 
tion is copied from the Alabama law, but, with one important 
change : the Virginia statute includes the clause in italics which 
does not appear in the Alabama regulations, nor do these have 
the following provision of the Virginia law : 

"Nothing in this act shall be construed as prohibiting any per- 
son from giving away without any compensation therefor 
any paper or magazine which he has received by mail, or 
which he has brought into the state in person, provided 
that such gift, shall not be a subterfuge or device, or a 
violation of the provisions of this act, forbidding the cir- 
culation of newspapers, periodicals, or other written or 
printed matter containing any advertisement of ardent 
spirits; (3) it shall be unlawful for any newspaper or pe- 
riodical published in this state to print in its columns state- 
ments concerning the liquor traffic, for which the said news- 
paper or periodical receives compensation of any kind, with- 
out printing at the beginning and at the close of said state- 
ments in type of the same size used in the body of the said 
article the following statement: 'Printed as paid adver- 
tising.' " 

These changes in the Virginia law would seem to permit the 
sale at news-stands of periodicals published outside the state 
which contain advertisements of intoxicating liquors, or the 
possession and display of such periodicals in public places like 
barber shops. The Alabama law includes these acts and has 
been properly sustained by the state supreme court. 70 A few 
observations may be ventured, however, as to the Virginia pro- 
vision which prevents the circulation of price lists. 

The state may not keep out, or prevent the receipt of liquor 
advertisements or journals containing them, when sent through 
the mails or as interstate commerce ; it may forbid the sale of such 

" State v. Delaye (Ala., 1915), 68 South. 993. 
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journals if not in their "original" packages, and if it attempts 
to penalize the possession of such advertisements, there is no con- 
stitutional question so far as the mails are concerned. 

The use of the mails may constitute a crime against the state, 
but the Circuit Court of Appeals for the Fourth Circuit went 
much farther in the case already cited. 71 Although not neces- 
sary for its decision the Circuit Court of Appeals held that the 
right of West Virginia to an injunction restraining the importa- 
tion of liquors was reinforced by the fact that the sales were 
induced by solicitation through circulars and price lists, which is 
unlawful under the West Virginia law, even when the mails are 
used, and the sender remains in another state. The court said : 

"It makes no difference that the United States mail was used 
for the solicitation of orders for intoxicating liquors. The 
federal government does not protect those who use its mails 
to thwart the police regulations of a state made for the con- 
servation of the welfare of its citizens. The use of the 
mail is a mere incident in carrying out the illegal act, and 
affords no more protection in a case like this than a like 
use of the mails to promote a criminal conspiracy, or to 
perpetrate a murder by poison, or to solicit contributions of 
office holders in violation of the civil service law, or to ob- 
tain goods under false pretenses." 

In Adams v. The People 72 — the case probably meant but not 
cited by the last clause of the quotation — there was an indict- 
ment for obtaining money under false pretenses, although the 
defendant was a resident of Ohio and had never been in New 
York. So also, in cases referred to by the Circuit Court of Ap- 
peals, solicitation through the mails of orders for intoxicating 
liquors have been punished where the matter was mailed and 
received within the limits of a state and there was no interstate 
commerce involved. 73 Moreover, the Supreme Court decisions 
cited by the Circuit Court of Appeals simply hold that Congress 
may make the use of the mails a crime when in furtherance of 

" West Virginia v. Adams Express Co., 219 Fed. 794 (1915). 
™ Adams v. People, 1 N. Y. 173 (1848). 

75 Hayner v. State, 83 Ohio St. 178 (1910); Zinn v. State, 88 Ark. 
273, 114 S. W. 227 (1908). 
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a purpose to violate federal laws and are obviously not prece- 
dents for sustaining the West Virginia legislation. 74 

Now, it will be accepted without question, I think, that bef ore 
solicitation by means of the postoffice may be forbidden, the sale 
of intoxicating liquors must constitute a crime. The Circuit 
Court of Appeals evidently reasoned on this basis, considering 
as constitutional the provision making the place of delivery the 
place of sale, but, as I have attempted to demonstrate, this pro- 
vision is invalid. Therefore, the solicitation cannot be made a 
crime; it must be in furtherance of a purpose that is unlawful. 

This is true as a general proposition for any other conclusion 
would permit the states to attach any conditions they might see 
fit to the use of the mails. But the case nearest in point — which 
is not cited by the Circuit Court of Appeals' opinion — suggests 
an additional reason for the invalidity of the West Virginia 
legislation. 75 The defendant corporation in Tennessee mailed 
circulars advertising liquors to residents of Barton County, Ga. 
The Georgia law forbade solicitation where it was unlawful to 
sell, but the Supreme Court held that since shipments could be 
made from without the state under the protection of the com- 
merce clause, it could not be a crime to use a federal agency in 
furtherance of a purpose that was sanctioned by the federal con- 
stitution. 76 

" In re Palliser, 136 U. S. 257 (1890); U. S. v. Thayer, 209 U. S. 39 
(1908). 

" Rose v. State, 133 Ga. 353, 65 S. E. 770, 36 L. R. A. (N. S.) 443 
(1909), and note which declares the case to be one of first impression. 
See the contrary holding in the court below, 4 Ga. App. 588; 62 S. E. 
117 (1908). 

" The provision of the West Virginia law has been before the state 
Supreme Court of Appeals, whose opinion is vitiated by the same error 
as that made by the federal court. The defendant, a licensed liquor 
dealer engaged 'in a mail-order business at Oakland, Md., sent through 
the mails to a resident of West Virginia a circular soliciting orders for 
whiskey. The court dismissed Rose 'v. State as having been decided 
before the Webb-Kenyon Act. The court said: "If .orders should be 
obtained by means of circulars, or other advertisements inhibited by 
the statute, and result in a sale and delivery of liquors within the state, 
such sale w.ould be a violation of the statute [which attempts to make 
the place of delivery the place of sale] and be covered by the Webb- 
Kenyon Act." It should be said, however, that if the possession of 
the liquors is unlawful, or if they are meant to be sold in violation of 
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If, therefore, the contention of this paper is correct — that the 
provisions of the Virginia law forbidding personal use shipments 
and receipt by carrier, and the attempt to make the place of de- 
livery the place of sale, are invalid — then solicitation through the 
mails by means of price lists in order to induce these lawful ship- 
ments cannot be punished. So far as solicitation through the 
mail of sales to take place in Virginia, and the advertisement of 
liquors within the state are concerned, the law is good; but in 
order to commit a crime against the state by using the mails, 
the purpose effectuated must itself be unlawful, and if the anti- 
shipping features are partly invalid, then the anti-solicitation 
feature is partly invalid also. 

III. The Virginia Decisions. 

This review of the cases does not, of course, exhaust all the 
pronouncements of state and federal courts upon the Webb- 
Kenyon Act and the powers of the states since its passage, but 
the most illustrative ones have been analyzed, and all the au- 
thority contrary to the contentions of this paper has been ex- 
amined. The problem, however, is not one that will be settled 
by the state courts. The extent of the federal protection to in- 
terstate shipments before the Webb-Kenyon Act is clear; the 
meaning of this statute is also plain, it being couched in un- 
ambiguous terms, and the only matter upon which the decisions 
of the state courts are authoritative is as to the construction of 
their own local regulations. It is for the Supreme Court of the 
United States to determine then, as it did in the Kentucky case, 
whether the Webb-Kenyon Act applies and if so, its scope. 

It is proper however, before concluding this paper to consider 
the two decisions of the Supreme Court of Appeals of Virginia 
although they present no questions of importance. 

In the first case, 77 suit was brought to compel the express 
company to accept packages of liquor for delivery in North 
Carolina. The Virginia court, in view of the North Carolina's 

the law, then solicitation of orders through the mails may probably be 
made a crime, since the result which it is sought to bring about is a 
crime. State v. Davis (W. Va., 1915), 87 S. E. 262. 

" Bristol Distributing Co. v. Southern Express Co. (Va., 1915), 83 S. 
E. 1084. 
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court's holding 78 that the importation of liquors for personal 
use was not forbidden, granted a decree compelling transporta- 
tion by the carrier. The second decision is even less important, 
and it is not clear what the court considered the Webb-Kenyon 
Act to mean. 79 

One Taylor, an agent of a carrier, was charged with deliver- 
ing intoxicating liquors to other than the bona fide consignee in 
violation of the Virginia law. There are six headnotes to the 
case : four deal with questions of evidence and the impeachment 
of witnesses. The fifth reports that "a statute will not be de- 
clared unconstitutional unless its repugnancy to the Constitution 
is palpably plain," and the sixth says that the Webb-Kenyon 
Act "is a valid exercise of the legislative authority of Congress 
to regulate commerce." There is no argument in the opinion as 
to the constitutionality of the law ; the previous decisions declar- 
ing it constitutional are cited by name only. The court, however, 
congratulates Congress that it "has been responsive in this mat- 
ter to the will of the people, and has cooperated with the states 
in their effort to regulate commerce in intoxicating liquors, a 
subject upon which there is substantial unanimity of opinion, 
the diversity existing not as to the object in view, but as to the 
means most efficient in its attainment." There is some discus- 
sion of the powers of the states before the passage of the Webb- 
Kenyon Act, for the decision sets forth that the plaintiff in er- 
ror had contended that the state law "under which he was pros- 
ecuted is unconstitutional as trenching upon the authority of 
Congress to regulate commerce; and this brings us to a consid- 
eration of the statute known as the Webb-Kenyon law which we 
shall briefly consider." The law is pronounced constitutional, 
and nothing else is said. The section of the Virginia law in 
question is not set forth, but the offence was the delivery of a 
shipment to other than the bona fide consignee. The evidence 
showed that the liquors were probably to be sold in violation of 
the law — the brief filed by the attorney general, not the opinion, 
is the authority for this assumption — and it would appear, there- 
fore, that federal protection did not attach to the transaction, 

" Southern Express Co. v. City of High Point (N. C, 1914), 83 S. 
E. 254. 
™ Taylor v. Commonwealth (Va., 1915), 85 S. E.. 499. 
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and that the agent could be prosecuted, unless the federal en- 
actment making delivery by the carrier to other than the bona 
Me consignee prevents such action on the part of the state. 
This, however, is a question that this paper has not considered. 80 
At all events it would not seem that the Virginia decisions 
could be construed as furnishing any authority either for or 
against the acceptance of the principles which I have set forth 
in this paper. 

IV. Conclusions. 

In what has gone before the attempt has been made, not to 
demonstrate the invalidity of any portions of the Virginia stat- 
ute, but to ascertain the true meaning of the Webb-Kenyon Act 
and the powers of the states under it, and thus to test the con- 
stitutionality of the Virginia provisions. It has been found that 
the anti-shipping features of the Virginia law are largely in- 
valid as applied to consignments from without the state. 

It should be pointed out, however, that in certain cases the 
law is adequate to keep out consignments of liquor. As I have 
already indicated, some of the states have adopted the Webb- 
Kenyon Act as a local statute and have affixed penalties for vio- 
lation. This is not done by the Mapp Law, but it may perhaps 
be construed to have the same effect since it attempts to prohibit 
the delivery of shipments except as specified in the act. The 
delivery or receipt of a shipment to be sold, in violation of the 
law, therefore, would be forbidden. 

So also the law makes it a crime for any female not the head 
of a family and for any minor to have ardent spirits in their 
possession. The state was competent before the passage of 
the Webb-Kenyon Act to make such an inhibition, so every ship- 
ment to a minor or female would be with intent to violate the 
law against possession and the state could exclude it absolutely, 
as the Mapp Law does, or attach conditions to its importation. 
It is unlawful furthermore, to keep ardent spirits in a club, fra- 
ternity house, lodge, or in any place except a bona Me home. 
Houses of prostitution are specifically named. Shipments, 
therefore, with intent to be possessed at any of these places can- 
not be made without violating a valid law of the state and may 

80 See § 238 of the federal criminal code. 
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be excluded. But a student is simply forbidden to receive intoxi- 
cating liquors from without the state; possession by him is 
permitted (except of course at a fraternity house, etc.)- If, 
therefore, the student is not a minor (for then possession would 
be unlawful), it would seem from the reasoning of this paper 
that he could order liquors in any quantity from without the 
state and the receipt by him could not be prevented, provided 
that he did not intend to sell them or otherwise use them in vio- 
lation of the law. 81 

To conclude, then, it would seem to be abundantly established 
by reason and precedent that residents of Virginia desiring in- 
toxicating liquors for their own use after November 1, 1916, 
will not be prevented from receiving them ; nor will residents be 
limited as to the amounts of ardent spirits if the consignments 
are for possession at the home, or other lawful place, and for 
personal use. If a common carrier refuses, through fear of 
violating the Virginia law, to transport the shipments, the courts 
would be justified in granting a mandamus compelling the de- 
livery, even though the consignee had within the month received 
the amount which the act unsuccessfully attempts to fix as the 
limit. It would seem, furthermore, that this right to import liq- 
uors for personal use may be insisted upon by the consignee sub- 
ject only to the danger that if an individual possesses at his 
home, more than one gallon of distilled liquor, one gallon of 
wine, or three gallons of beer, 82 it will be prima facie evidence 
that the liquors are kept for sale, and he may have to stand trial 
and rebut this presumption — a proceeding, however, which, in 
many cases will not be difficult. 

Lindsay Rogers. 

University of Virginia. 

** Sees. 39, 41, 42. 

M This section, making possession of certain quantities prima facie 
evidence seems to indicate that an individual may not possess the va- 
rious kinds of liquor up to the prescribed limits, but must exercise his 
option. No hint is given, however, as to the arithmetical methods 
which the courts must use. Suppose an individual had three quarts of 
distilled liquor and two gallons of beer. Would this be prima facie evi- 
dence? Perhaps it may be worked out on the assumption that one gal- 
lon of beer equals one-third of a gallon of distilled liquor — a ratio 
which the section appears to establish. This question, however, illus- 
trates the ambiguities from which the statute is by no means free. 



